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SAMMANFATTNING 
 
Den här uppsatsen handlar om preventivt självförsvar och huruvida detta är tillåtet enligt 
folkrätten, särskilt med utgångspunkt i FN-stadgan. Preventivt självförsvar kan förklaras som 
rätten att slå till mot en fiende som planerar att angripa en själv, innan denna fiende hunnit 
genomföra sin attack. Idén om preventivt självförsvar inom folkrätt är inget nytt, ledare över 
hela världen har genom tiderna sökt efter sätt att rentvå och rättfärdiga sitt handlande.  
 
FN-stadgan skapade ett regelverk för länder att följa och en av de viktigaste bestämmelserna 
blev artikel 2(4) som slog fast ett allmänt våldsförbud. Detta våldsförbud har dock flertalet 
länder försökt kringgå och ett av sättet som detta kan ske på är att länder hävdar rätt till 
självförsvar enligt undantagsregeln som finns i artikel 51 i FN-stadgan. I artikel 51 står inte 
klart att preventivt självförsvar är tillåtet, dock står inte heller att det är förbjudet och detta har 
skapat en diskussion bland både stater och professorer. Det finns stöd för båda sidornas 
argument och det finns både för- och nackdelar med båda. För att förstå de olika argumenten 
är det också viktigt att förstå bakgrunden och således har denna uppsats också en del som 
behandlar statusen preventivt självförsvar hade innan FN-stadgan kom till.  
 
En stor del av denna uppsats handlar om olika fall där stater har rättfärdigat bruk av våld 
genom att hävda att de endast utnyttjade sin rätt att använda sig av preventivt självförsvar. I 
texten ges exempel på händelser som skett både före och efter FN-stadgans grundande. En 
viktig händelse som skedde innan FN-stadgan var ”The Caroline Case”, detta fall har sagts 
skapa grunden för principen om preventivt självförsvar. Vid denna händelse skapades en 
formula för när preventivt självförsvar ansågs legitimt, enligt denna var det när man kunde 
visa att preventiva åtgärder var nödvändiga då faran var omedelbar, överväldigande, det fanns 
inga andra möjliga val av åtgärder, och det inte fanns tid för överläggning. Denna formula har 
kommit att diskuteras långt efter dess konstruerande. Den händelse som skapat mest debatt 
och som skedde efter skapandet av FN-stadgan är USAs handlande mot Iraq och den så 
kallade Bush-doktrinen. Det som var unikt med detta var att USA öppet hävdade en rätt till 
preventivt självförsvar, bland annat i flertalet uttalanden från presidenten.  
 
Även kända professorer och andra tänkare ges utrymme i denna uppsats och deras åsikter, för 
och emot preventivt självförsvar presenteras. I den sista delen av uppsatsen, i analysen, 
diskuteras dessa argument. 
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SUMMARY 
 
This essay is about anticipatory self-defense and whether this is permissible under 
international law, in particular on the basis of the UN Charter . Anticipatory self-defense can 
be explained as the right to strike an enemy who is planning to attack oneself, before this 
enemy has actually carried out this attack. The idea of preemptive self-defense in international 
law is nothing new, leaders across the world have always searched for ways to justify their 
own actions . With the creation of the UN Charter regulations were introduced for countries to 
follow and one of the most important articles was Article 2 (4), which established a general 
prohibition against violence. However, there has been many occasions where states has tried 
to bypass this rule, and one of the ways to do so has been to claim the right to self-defense in 
accordance with article 51 of the charter. Article 51 provides a right to self-defense for states, 
but it is not clear whether it also allows anticipatory self-defense. There is support for both 
sides of the argumentation regarding anticipatory self-defense, one side claiming that there is 
such a right and another side claiming no such right exist. There are advantages and 
disadvantages with both sides. To understand the argumentation, it is important to understand 
the background and thus this essay also has a section dealing with the status of anticipatory 
self-defense before the UN charter came into being. 
 
A large part of this thesis deals with various cases where states have justified the use of force 
by asserting their right to preventive self-defense. The text provides examples of events that 
occurred both before and after the creation of the UN Charter. An important event that took 
place before the Charter was "The Caroline Case”. This case has been said to create the basis 
for the principle of preventive self-defense. Regarding the situation a formula was created 
which said that the necessity for preemptive self-defense must be instant, overwhelming, and 
leaving no choice of means, and no moment for deliberation. This formula has been discussed 
long after its composition. The incident that generated the most debate and took place after 
the creation of the UN Charter was the US action against Iraq and the so-called Bush doctrine. 
What was unique about this was that the US openly claimed a right of preventive self-defense. 
Previous to this, most nations had not relied on anticipatory self-defense as a primary source 
of justification when they had used force, but rather as a last resort. In the last part of this 
essay, the analysis, the argumentations for both for and against the permissibility of 
anticipatory self-defense are being examined.   
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1. INTRODUCTION 
The justification of use of force has been one of the most central features of international law 
throughout history. In today’s society, the concept of just war is well regulated in 
international law, and one of the main acts of the subject is the UN charter.  
 
Article 2(4) of the UN charter constitutes the foundation of the prohibition of the use of force. 
The focus in this essay will however be on one of the ways some states try to get around this 
prohibition, and that is the idea of anticipatory self-defense. The notion of anticipatory self-
defense is nothing new, but the discussion is still current, as states will continue to try 
different ways to justify their actions.  
 
The majority of states and scholars claim that anticipatory self-defense is not permissible but 
there are however opponents to this claim. The discussion regarding anticipatory self-defense 
and whether or not it is permissible according to article 51 of the UN charter and customary 
law has many different dimensions. When it comes to article 51 even the wording is claimed 
to be ambiguous. Customary international law and state practice has had a great impact on the 
discussion regarding anticipatory self-defense.  
 
1.1 Purpose and limitations 
 
Hugo Grotius, a Dutch jurist who during the seventeenth century laid down the foundations of 
international law, stated that “it be lawful to kill him who is preparing to kill”.1The purpose of 
this essay is to investigate if this statement has support when it comes to international law. 
 
Thus, the objective with writing this essay is to question how anticipatory self-defense 
matches the ideas of jus ad bellum, both according to scholars as well as state practice. It is 
also to investigate the development as well as the current status of anticipatory self-defense. 
Focus will be on different situations where states have used the argument to justify their use 
of force and to study if this has changed throughout history.  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  1	  Ackerman 2003, p. 66. 	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This essay will be concerning jus ad bellum, and will not discuss jus in bello (the laws that 
governs the ways warfare is conducted) in any way. The paper is also limited to anticipatory 
self-defense and will therefore not regard other situations of self-defense, such as the right to 
collective self-defense. The main focus will be on the regulations of the UN charter, other 
regulations or treaties will not be investigated. It will also cover only the most important cases 
as it would not be possible to investigate every situation where there anticipatory self-defense 
has been used to justify violence. There will be a part of the essay that focuses on how 
anticipatory self-defense was discussed pre UN charter but due to the time limitation this part 
will be brief, main focus will be on the situation after the introduction of the UN charter. 
Since the discussion concerning anticipatory self-defense blossomed due to the US actions 
post 9/11 and the 2002 National Security Strategy, a larger portion of the essay will concern 
the position of the US in the matter.   
 
The terms anticipatory, preemptive and preventive do not have clear meanings when it comes 
to the issue of self-defense. Different authors use the terms in different ways, some 
identifying these terms as having different connotations and others do not see a difference 
between them. In this essay a mix of the terms will be used, not making any distinction 
amongst them.  
 
1.2 Research status 
 
The introduction of the term just war has been said to derive from Aristotle2 and from then on 
the discussion has continued, and even though the term anticipatory self-defense might not 
always been used, the idea has been present.  
 
At the moment there are a vast amount of research to be found on the subject of anticipatory 
self-defense. Understandable, since the subject does not have one straight answer but is about 
opinions and interpretations, there are many scholars involved in the discussion. 
 
The use of secondary sources such as monographs has been crucial to this essay. 
“International Law and the Use of Force by States” by Ian Brownlie is one of the most 
influential writings on the subject and it has been enormously helpful as it thoroughly goes 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Aggestam 2009, p. 27. 
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through the background of the issue. However, it was published 1963 and a lot has happened 
since then, hence it was important to also find newer material. Christine Grays “International 
law and the use of force” from 2008 was fundamental as it provided a modern perspective.  
 
1.3 Material 
 
In the process of writing this essay use of primary sources has been rather limited, due to the 
fact that anticipatory self-defense is not codified. The UN charter has understandably been the 
primary source most significant to this essay but statements made by the decision-makers of 
states has also been essential. The quotes from scholars such as Hugo Grotius or Emmerich de 
Vattel have not been cited straight from the source. This decision was made as searching for 
these quotes in their primary sources would have been time consuming, therefore they have 
been quoted from secondary sources that were reliable and then double checked to make sure 
they are in fact correct.   
 
The decision to write about anticipatory self-defense was inspired by articles found online. 
The two articles that meant most to this essay was “Who killed article 2(4)” by Thomas M. 
Franck and “The reports of the death of article 2(4) are greatly exaggerated” by Louis Henkin. 
These articles, even though their main focus was not on anticipatory self-defense, showed 
how it was possible to argue both for and against the importance of the UN charter’s 
prohibition of the use of force. A variety of articles have been use in the process of writing 
this essay, most written by recognized scholars and found in American Journal of 
International Law but there was also other articles used that were more political. Being aware 
that these articles were not focusing on the legal aspect and perhaps bias, they were used to 
see how one could argue for the different sides of the issue of anticipatory self-defense.  
 
The literature used was mainly by American, British or Swedish authors and this could have 
been an issue since in provides a rather limited, western view on the subject. However, the 
authors argued for different views on the matter, which gave a rather well rounded picture.  
 
1.4 Method and theory 
 
When writing this essay a development perspective has been used. The approach was to 
examine what has been written about anticipatory self-defense throughout history, to see what 
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philosophers and scholars had to say about the subject and follow the development of the 
discussion. A variety of different texts have been used, from those of historical intellectuals to 
modern day articles.  
 
Emphasis was also on studying different situations where anticipatory self-defense had been 
used as a justification of using force. Looking at such the circumstances of the cases and how 
the states justified their actions gave insight to the problems of anticipatory self-defense and 
to the issues of international law itself.  
 
1.5 Disposition 
 
The essay will begin by covering how anticipatory self-defense was perceived before the 
creation of the UN charter. There will be a presentation of a few philosophers and their view 
on the matter, and then one of the most famous cases regarding anticipatory self-defense 
Caroline will be given a short summary. The second part of the essay will cover the articles 
2(4) and 51 of the UN charter and how they have been interpreted, then cases concerning 
anticipatory self-defense after 1945 will be reviewed. Finally there will be an analysis where 
focus will be on the different arguments for and against anticipatory self-defense. 
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2. ANTICIPATORY SELF-DEFENSE PRIOR TO THE U.N. 
CHARTER 
 
2.1 influential scholars  
 
The right to self-defense is today one of the few exceptions to the prohibition of violence 
accepted by a majority of states. Anticipatory self-defense, however, is not generally 
recognized. To be able to understand why the current discussion looks the way it does today, 
it is crucial to know its background.  
 
 According to the early Christian church there was no such thing as just war and until 170 
A.D. Christians were forbidden to join.3 After this era of pacifism one of the most influential 
theologians Augustine elaborated around the idea that war could be justified under certain 
circumstances.  Augustine meant that there could be three just causes for using force: 
restorative justice, retributive justice and corrective justice. According to him the most unjust 
war was not the one where most people were killed, but the one where the violence was 
carried out for revenge or for a desire for violence.4 Although he was not the first person to 
discuss the ideas of just war he was the first to create a systematic depiction of it.5 Almost 
nine hundred years later a Christian philosopher, Thomas Aquinas, developed Augustine’s 
ideas about jus ad bellum. He clarified that there are three conditions necessary for a war to be 
justified: legitimate authority, just cause and rightful intentions.6 These conditions still 
constitute the foundation of the just war dialogue. In the sixteenth century Martin Luther 
made his own addition to these conditions, claiming that in order for war to be justified, the 
damage caused by the war needed to be proportional to the potential benefits of the violence. 
The use of force was the absolute last resort and also the purpose of war had to be attaining 
peace.7 
 
In the seventeenth century Hugo Grotius, wrote “De juri Belli ac Pacis” (The law of war and 
peace) which is said to be the first comprehensive and systematic piece on the law on 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Brownlie 1963, p. 5. 
4 Aggestam 2009, p. 29-30. 
5 Ibid., p. 27. 
6 Brownlie 1963, p. 6. 
7 Aggestam 2009, p. 30.	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international law.8 In his text he develops his thoughts on the right of nations to self-defense. 
His conclusions were that states had the right to defend their rights and territory with violence 
if necessary. In his writing he supports not only the right to self-defense but also the right to 
anticipatory self-defense. “The first just cause of war (…) is an injury, which even though not 
actually committed, threatens our person or our property”.9  
A century later Emmerich de Vattel, a Swiss jurist, continued to discuss just war and the idea 
of anticipatory self-defense and declared:   
“The safest plan is to prevent evil, where that is possible. A Nation has the right 
to resist the injury another seeks to inflict upon it, and to use force (...) against 
the aggressor. It may even anticipate the other’s design, being careful, however, 
not to act upon vague and doubtful suspicions, lest it should run the risk of 
becoming itself the aggressor.”10 
2.2 The Caroline case 
A high-profile case regarding the right to self-defense prior to the UN charter is the Caroline 
affair from 1837. The incident involved an American steamboat, Caroline, which was being 
used to support a rebel movement against Canada. At the time the British controlled Canada. 
The vessel was being used to transport supporters and weapons from the United States to 
Canada. The British boarded the steamboat while it was still in the United States, set fire to 
the vessel and let it descent down the Niagara Falls.11 This sparked the beginning of a legal 
discussion between representatives from the United States and Britain where the British 
claimed that destroying the steamboat was a “necessity of self-defense and self-
preservation”.12  
The legal argumentation between the two countries regarding Caroline has become famous, 
and in particular the statement made by the American secretary of state, Daniel Webster. He 
authored what has become known as the Caroline precedent. Webster acknowledged the 
British right to self-defense but also claimed that the British government needed to show the 
“necessity of self-defense, instant, overwhelming, leaving no choice of means, and no moment 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 Brownlie 1963, p. 13. 
9 Aggestam 2009, p. 31. 
10 Ackerman 2003, p. 66. 
11 Bring 2009, p. 151. 
12 Brownlie 1963, p. 42.	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for deliberation.“13 Webster does not mention the necessity for an armed attack to have 
already occurred and this quote is often seen as codification of the customary law prior to the 
UN charter, permitting anticipatory self-defense.14 The formula has also been interpreted as 
an expression of the so-called doctrine of necessity, allowing all actions necessary to protect 
the fundamental interest or safety of a state.15 The Webster formula has also been interpreted 
as being very narrow in its permissibility of anticipatory self-defense. According to one 
author the formula “would permit us to do little more than respond to an attack once we had 
seen it coming but before we had felt its impact”.16 How extensive this right to anticipatory 
self-defense would be has been a subject of discussion ever since.  
Based on the Caroline doctrine and its doctrine of necessity one could say that the customary 
law prior to the UN charter permitted anticipatory self-defense, at least when facing imminent 
danger.17 
 
  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13 Brownlie 1963, p.43. 
14 Stürchler 2008, p. 57. 
15 Bring, 2009, p. 152. 
16 Walzer 1992, p. 74. 
17 Brownlie 1963, p. 257. 
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3. The UN charter 
 
International law often derives from customary law, however, it also stems from treaties and 
other agreements states undertake. Today the most influential treaty is the UN charter. After 
the devastation caused by the Second World War, a general attitude amongst the leaders all 
over the world was that something needed to be done to assure that such destruction would 
not happen in the future. The creation of the United Nations became the solution. 1945 
representatives from fifty nations gathered to draft the UN charter18, the purpose of which was 
“to save succeeding generations from the scourge of war”.19 
 
The general prohibition against the use of force is found in article 2(4) of the UN charter and 
the formulation has remained the same since 1945.  
 
“All Members shall refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence of any state, or 
in any other manner inconsistent with the Purposes of the United Nations.”  
 
There are only two exceptions to this prohibition according to the UN charter. Use of force is 
allowed if it is following a decision made by the Security Council or in self-defense. Article 
51 states: 
 
”Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security.” 
The UN is an exceptional phenomenon as almost all nations are members. Throughout history 
the UN and its charter has however been considered a source of disappointment to many, wars 
have still occurred and the same with starvation, poverty and tyranny. 20  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18 Andersson, Björkenfeldt, Boström and Liljestrand 2013, p. 9. 
19 UN preamble. 
20 Salander 2003, p. 9.	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“The UN charter’s mechanisms often proved ineffective. The situation was 
reminiscent of the standard American morality play: a town in the Wild West in 
the 19th century without a sheriff, good people, perforce, carrying their own 
weapons and protecting their rights as they see fit. A sheriff comes to town, 
announcing that he brings with him law and order. As he will henceforth enforce 
the law, individuals no longer need carry weapons and the town need not 
tolerate individual resort to force to protect personal rights. Presumably all 
good people would be delighted by this constitutional change and would accept 
the new form prohibiting the unilateral use of force. Suppose, however, that 
within six months it becomes clear that the sheriff is utterly incapable of 
maintaining order. The rule against unilateral force that he has installed may 
continue on the books, but it is difficult to believe that even the best of citizens 
will refrain from the techniques of self-help that prevailed before the sheriff’s 
arrival. This, indeed, is what happened in the international system.”21 
 
3.1 Anticipatory self-defense after the UN charter  
 
3.1.1 Different interpretations of article 51 
 
Article 51of the UN charter states that an armed attack must have occurred for the right to 
self-defense to be valid, denying the idea of anticipatory self-defense. However, there are five 
official languages of the UN and amongst these are French and Spanish. If one would take a 
look at the wording of article 51 in these languages, the idea that the UN charter permits 
anticipatory self-defense does not seem as far fetched. The Spanish version states that there is 
a right to self-defense “en caso de ataque armados” which could be said to permit 
anticipatory actions in acute cases. The French version has been said to give an even more 
extended right to anticipatory self-defense, stating “dans le cas où un Membre des Nations 
Unies est l'objet d'une agression armée”. This wording allows for the interpretation that a 
state could be “the subject” of an armed attack before assault has actually taken place.22  
 
The interpretation of article 51 has caused further disagreement regarding the extent of the 
self-defense. Two different camps of scholars and state representatives have been created, one 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
21 Reisman 1984, p. 643. 
22 Bring 2009, p. 162	  
	  	   14	  
side supporting a more permissive interpretation of the article and the other side is the 
restrictive school. The writers arguing for a more permissive interpretation of the article often 
reference to the part of the article “inherent right of self-defense” which they say to preserve 
the customary law previous to the UN charter, allowing anticipatory self-defense.23 The 
supporters of the permissive school often claim that it does not make sense for the authors of 
the UN charter to make sure to protect the inherent right of self-defense if they meant to give 
article 51 a restrictive interpretation.  
 
Supporters for the restrictive interpretation of article 51 often point out the fact that the article 
is in fact an exception to a general rule, which indicates that it should be interpreted 
restrictively. And when the representatives from the different nations met in San Francisco 
1945 to create the UN charter their emphasis was on securing peace and when looking at the 
discussion that followed, it seems that the purpose of article 51 was not to permit anticipatory 
self-defense.24 
 
3.1.2 Scholastic debate regarding the charter 
 
An article was published in The American Journal of International Law 1970 with the title 
“Who killed article 2(4)? or: changing the norms governing the use of force by states”. The 
author behind this article was Thomas M. Franck, and in his text he declares that article 2(4) 
is dead. With this he means that the article fills no purpose. He brings forward the different 
factors that he claims to be undermining the article as well as the effect nuclear warfare would 
have on the charter.  
 
 “Taken literally, articles 2(4) and 51 together seem to require a state to await an 
nuclear strike against its territory before taking forceful countermeasures. If this 
is what the charter requires, then, to paraphrase Mr. Bumble, the charter is ‘a 
ass’. No nation, it is safe to suppose, would willingly sit by while another 
prepares its doom.”25  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
23 Gray 2008, p.117. 
24 Brownlie 1963, p. 271.  
25 Franck 1970, p. 820. 
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Franck continues his argumentation regarding the charters inadequacy by claiming that the 
charter would be just as useless if it did in fact permit anticipatory self-defense. He makes the 
argumentation that a rule that allows preemptive strikes whenever a state considers itself  
“intolerable threatened” is too subjective and would be no rule at all.  
 
In July 1971 The American Journal of International law published an article written by Louis 
Henkin with the title “The reports of the death of article 2(4) are greatly exaggerated”. This 
article was written as a response to Franck and the ideas put forth by him. In his text Henkin 
defends the charter and claims that Franck only focused on its faults instead of looking at the 
broader image.  
 
“The purpose of article 2(4) was to establish a norm of national behavior and to 
help deter violation of it. Despite common misimpressions, article 2(4) has indeed 
been a norm of behavior and has deterred violations. In inter-state as in 
individual penology, deterrence often cannot be measured or even proved, but 
student of politics agree that traditional war between nations has become less 
frequent and less likely.”26 
 
Henkin also claims that the distress Franck brings forth regarding anticipatory self-defense is 
a misconception as well. He points out that the idea of anticipatory self-defense, even though 
many professors have hypothesized it, it has in fact only been declared by a very few 
governments. Thus not creating that big a problem as Franck is trying to portrait.27  
 
3.2 State practice regarding anticipatory self-defense 
 
3.2.1 The Nuremberg Tribunal 
 
The UN charter was signed on June 26th 1945 by fifty-one nations but did not come into 
effect until October 24th the same year.28 During this time the occupational powers France, the 
US, Great Britain and the Soviet Union decided to prosecute German Nazi leaders responsible 
for the horrific actions during the Second World War. The accused individuals were indicted 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 Henkin 1971, p. 544. 
27 Ibid., p. 545.  
28 History of the United Nations, http://www.un.org/en/aboutun/history/. 
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October 19th 1945, at a time when the UN charter had been signed but not yet ratified. 
However, the verdicts against the defendants were given a year later when the U.N. charter 
thus had been ratified.   
 
The occupational powers formed a tribunal, which met in Nuremberg and put forth three main 
charges: crimes against peace, war crimes and crimes against humanity.29 One of the issues 
brought up in the tribunal was the German attack on the Soviet Union. The defense counsel 
claimed that the German attack only was carried out in a preemptive manner, anticipating a 
Soviet attack. It has been said that the tribunal implicitly accepted the legitimacy of an 
anticipatory attack. This has been said since it did not reject the idea of preemptive action but 
instead rejected the argumentation with regards to the facts of the case.30  
 
“It was contended for the defendants that the attack upon the U.S.S.R., was 
justified because the Soviet Union was contemplating an attack upon Germany 
and making preparations to that end. It is impossible to believe that this view 
was ever honestly entertained.”31 
 
3.2.2 The Cuban missile crisis 
 
1962 the United States realized that the Soviet Union was constructing and installing nuclear 
missiles in Cuba. After this realization the United States demanded that the Soviet Union 
would immediately cease the construction. The Soviet Union did however continue the 
installation. Therefore the American president, John F. Kennedy, gave order to establish 
quarantine around Cuba. All ships heading towards Cuba were subject to inspection and all 
vessels carrying nuclear weapons were going to be hindered entering the quarantined area. 
The United States government also clarified that if Soviet ships breached the blockade the 
United States would have to take forceful actions. 32 
 
The US brought the issue to the United Nations Security Council, claiming that the actions by 
the Soviet Union were a threat to international peace and security. The UN did not justify 
their blockade by claiming anticipatory self-defense, but this issue still became the main 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
30 Brownlie 1963, p. 258. 
31 The Avalon project, http://avalon.law.yale.edu/imt/judsov.asp.	  
32 Stürchler 2008, p. 41. 
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concern of the council.33 A discussion surfaced regarding the extended right to self-defense. 
For instance, the representative from Ghana based their argumentation on the Webster 
formula, thus asserting the right to anticipatory self-defense. However, the representative 
claimed that the actions of the US, the quarantine, could not be seen as self-defense as they 
could not show the necessity of self-defense, instant, overwhelming, leaving no choice of 
means, and no moment for deliberation.  
 
The fact that the United States did not use article 51 of the UN charter to justify the 
quarantine has been perceived in different ways. Some claim that the decision to not base 
their actions on the self-defense article was because they did not want to create an unfortunate 
precedent that the Soviet Union could use in the future. “If the mere fact of deployment of 
weapons, particularly in the nuclear age, justified the use of force in self-defense the risk of 
armed conflict would be raised beyond any reasonable threshold”.34  
 
3.2.3 Israeli claims of anticipatory self-defense 
 
3.2.3.1 The Six Day War 
  
On June 5th 1967 the actual fighting between Egypt and Israel began when the latter carried 
out military action. To this essay the importance is however not to look at the actual fighting 
but instead to the events leading up to the attack.  
 
The hostilities originated from the appearance of reports stating that Israel was gathering its 
troops near the Syrian border. Even though observers from the United Nations assured that 
these reports were false, the Egyptian government decided to believe the reports and started to 
gather its troops.35 Egyptian President Nasser took it one step further and announced that 
Israeli ships no longer were allowed to pass through the Straits of Tiran. This passage 
separates the Gulf of Aqaba from the Red Sea, thus being Israel’s only connection to the Red 
Sea. As the passage previously was considered an international waterway, Israel thought of 
the obstruction as just cause to start a war (casus belli). May 29th 1967 president Nasser made 
a public announcement stating that if war would occur between Egypt and Israel, the goal 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
33 Alexandrov 1996, p. 155. 
34 Ibid., p. 156. 
35 Walzer 1992, p. 82.  
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would be the destruction of Israel. Worth mentioning is that the Egyptian government had 
been opposed to the founding of Israel since the beginning. Their conviction was that Israel 
had no right to exist at all and thus could be attacked at any time. When the conflict between 
Egypt and Israel escalated Jordan, Syria and Iraq decided to support the Egyptians.36  
 
As previously mentioned the Israelis carried out the first military strike, though they claim to 
have acted in anticipatory self-defense. Due to the preceding events Israel felt it necessary to 
act, and they considered the deployment of Syrian and Egyptian forces as a clear sign that an 
attack towards Israel was approaching. The Security Council did not explicitly condemn the 
Israeli attack but did however adopt a resolution requiring the withdrawal of Israeli forces. 37 
 
3.2.3.2 The Osirak bombing 
The Six Day War would not be the last time that Israel justifying their actions by claiming 
anticipatory self-defense. Israel used the same argument 1981 when the country bombed the 
Iraqi nuclear reactor Osirak.38   
 
On June 7th 1981 Israel bombed Osirak, a nuclear reactor located near Baghdad. The reactor 
was not yet finished but the Israeli government believed that it would soon be finished and 
therefore decided to strike before it became functional. The following is a statement issued by 
the Israeli government the day after the bombing.  
 
“For a long time we have been watching with growing concern the construction 
of the atomic reactor "Ossirac". From sources whose reliability is beyond any 
doubt, we learn that this reactor, despite its camouflage, is designed to produce 
atomic bombs. The target for such bombs would be Israel. This was clearly 
announced by the ruler of Iraq. After the Iranians had inflicted slight damage on 
the reactor, Saddam Hussein stressed that the Iranians had attacked the target 
in vain, since it was being constructed against Israel alone. The atomic bombs 
which that reactor was capable of producing whether from enriched uranium or 
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37 Alexandrov 1996, p. 154. 
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from plutonium, would be of the Hiroshima size. Thus a mortal danger to the 
people of Israel progressively arose.”39 
 
When the issue was brought up in the Security Council, Israel justified the bombing by 
claiming the right to anticipatory self-defense and based this on article 51 in the UN charter. 
The country also defended its actions by indicating that the extent of self-defense has 
broadened due to the technological advances, thus giving it a wider application that also 
included preemptive attacks.40 A discussion in the Security Council arose, and most countries 
did not support the idea that article 51 in the UN charter allowed anticipatory self-defense. 
There was however some nations that did argue for the permissibility of anticipatory self-
defense in accordance with article 51 of the UN charter. Although these states believed in a 
right to take preemptive action they did not support the Israeli actions. To these nations, a 
right to anticipatory self-defense only existed when the threat was imminent and there was no 
other choice of means left, thus going back to the limitations formulated by Webster. 
Believing that these requirements were not met in the case of the bombing of Osirak, the 
Israeli argumentation did not receive support, and the Security Council unanimously adopted 
a resolution that condemned the bombing of Osirak. The attack was seen by most as a clear 
violation of the UN charter as well as the norms of international conduct.41  
 
3.2.4 The Iraqi War and its controversy 
 
On mars 20th 2003 the US led the invasion of Iraq. This invasion was given the codename 
“Operation Iraqi Freedom”. Prior to the invasion there had been a debate between the 
members of the Security Council regarding how the situation with Iraq should be handled. In 
the deliberations it became clear that if the issue were to be officially brought to the Security 
Council, it would not authorize any violence against Iraq. France, China, Russia and Iraq 
stated that they would use their veto to hinder any attack. Due to the fact that the probable 
outcome if the issue was brought to the Security Council would not correlate with the wishes 
of the US, the country chose not to ask the Security Council for permission. Supported by the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
39 Statement by the government of Israel on the bombing of the Iraqi nuclear facility, 
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40 Alexandrov 1996, p. 160. 
41 Ibid., p. 161. 
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UK, the US decided to act anyway, without permission from the Council but at least not 
against any decision made by the Council.42 
 
There were two main arguments used to justify the invasion of Iraq, one was maintained by 
both the US and the UK and one was only claimed by the US. The argument declared by both 
of the states was that the Security Council in their previous resolutions in fact already had 
authorized the invasion. The resolution on which this statement is based on is number 1441, 
which was passed in November 2002. This resolution concerned Saddam Hussein’s 
unwillingness to cooperate with the UN and the fact that Iraq had contravened previous 
resolutions made by the Security Council. In resolution 1441 demands are made on Iraq, one 
of them being that Iraq have to let representatives from the IAEA (International Atomic 
Energy Agency) into the country immediately and give unlimited access to these inspectors as 
well as representatives from UNMOVIC (United Nations Monitoring, Verification and 
Inspection Commission). In resolution 1441 the Security Council also demanded for the Iraqi 
government to stop oppressing its people and for humanitarian aid to be allowed into the 
country. The resolution stated that this was the last warning Iraq would receive and if the 
demands put forward were not obeyed there would be serious consequences.43 The US and the 
UK claimed that resolution 1441 revived an older resolution from 1990 where the Security 
Council had authorized its members to take all necessary actions towards Iraq and thus the 
Security Council had already authorized the invasion of Iraq.44 The majority of states rejected 
this argumentation. What caused even more debate, both among states and scholars, was the 
argument made by the US alone, claiming that the invasion of Iraq was justified based on the 
right to anticipatory self-defense.  
 
In the aftermath of 9/11 the US president George Bush gave his ‘State of the Union Address’ 
in January 2002 and stated that the war against terrorists only had begun. His focus was on the 
‘Axis of Evil’, meaning Iraq, Iran and North Korea. In the speech Bush raised his concern 
with these countries aspiring to acquire weapons of mass destruction.45 The danger was not 
only that these countries might use the weapons themselves, but also that there was a risk that 
they would supply to terrorist organizations posing a threat to the US. According to president 
Bush, the grave and growing danger from these ‘Axis of Evil’ forced the US to act, stating 	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that indifference would be catastrophic. As a result of the posing threat from these countries 
the question of anticipatory self-defense arose.46  
 
September 2002 the US government issued a ‘National Security Strategy’. This document was 
divided into different goals that the US sought to fulfill. One of the ambitions of the US 
government was to “Prevent our enemies from threatening us, our allies, and our friends with 
weapons of mass destruction”. This goal has its own chapter where the explanations to how 
the aim would be achieved, and in this chapter the following statement is made.  
 
“The United States has long maintained the option of preemptive actions to 
counter a sufficient threat to our national security. The greater the threat, the 
greater is the risk of inaction – and the more compelling the case for taking 
anticipatory action to defend ourselves, even if uncertainty remains as to the time 
and place of the enemy’s attack. To forestall or prevent such hostile acts by our 
adversaries, the United States will, if necessary, act preemptively. The United 
States will not use force in all cases to preempt emerging threats, nor should 
nations use preemption as a pretext for aggression. Yet in an age where the 
enemies of civilization openly and actively seek the world’s most destructive 
technologies, the United States cannot remain idle while danger gathers.”47 
 
A few months later, in January 2003, George Bush held another ‘State of the Union Address’. 
In this, he once again argued for the necessity of anticipatory self-defense.  
 
“Some have said we must not act until the threat is imminent. Since when have 
terrorists and tyrants announced their intentions, politely putting us on notice 
before they strike? If this threat is permitted to fully and suddenly emerge, all 
actions, all words and all recriminations would come too late. Trusting in the 
sanity and restraint of Saddam Hussein is not a strategy, and it is not an 
option.”48 
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47 The National Security Strategy of the United States of America, 
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The statements made by the American president are evidence for the new role preemptive 
wars would get in the future US foreign policy. The right to anticipatory self-defense became 
one of the pillars of the so-called ‘Bush Doctrine’.  
The actions and statements made by the US government concerning anticipatory self-defense 
provoked much controversy. A division between the scholars in favor of the right of 
anticipatory self-defense and those against it became evident. Amongst the opponents to 
allowing anticipatory self-defense was Bruce Ackerman, a Professor of Law and political 
science at Yale, who described the events as “The Bush aberration” and argued that 
supporting the right to preemptive strikes would not only be a violation of international law 
but also a violation of the US Constitution.49  Opposed to this statement was Peter Berkowitz, 
a Senior Fellow at Stanford University, who claimed that article 51 of the UN charter 
acknowledged a right of anticipatory self-defense. According to Berkowitz the article accepts 
the right to preemptive actions, basing his assumption on the recognition made of states’ 
inherent right of self-defense in the charter.50 According to this argumentation the customary 
law was left intact and unchanged when the UN charter was introduced, allowing a broader 
scope of self-defense.  
3.2.5 Comments to the state practice  
These five cases are not the only ones that have sparked the debate regarding anticipatory 
self-defense but they are the most distinct. The states’ actions can be seen as a reflection of 
the various attitudes towards anticipatory self-defense throughout history. When looking at 
the events it becomes clear that the argument of anticipatory self-defense has most often not 
been a primary mean of justification when states aim to justify use of force. This is just a 
further indication that the legitimacy of anticipatory self-defense as a just cause for war is 
uncertain.51 These cases are all examples of when nations has acted preemptively, but worth 
mentioning is that there are even more situations where states have not.  
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4. Analysis 
 
In the introduction I put forth the purpose of this essay, and there were a few questions that I 
intended to answer in the text. The questions I set out to answer were: How does anticipatory 
self-defense match with the ideas of jus ad bellum according to the scholars? How does it 
match according to states? How has the idea of anticipatory self-defense developed? What is 
the current status of anticipatory self-defense? When searching for the answers to these 
questions it became clear that there were no straight answers to be found.  
 
The discussion regarding anticipatory self-defense has been going on for a very long time and 
it does not seem like we are getting any closer to reaching a consensus. One of the main issues 
with international law is that states always try to benefit themselves, and there are very few 
occasions ,if any, where a nation willingly would do something that would be destructive for 
them. For anticipatory self-defense to become permissible it needs to have more benefits for 
states than it has disadvantages. Thus, to be able to figure out the status of anticipatory self-
defense it is crucial to investigate the pros and cons with allowing anticipatory self-defense. 
 
One of the main arguments for allowing anticipatory self-defense is based on common sense. 
It would be unreasonable to expect a country to just passively wait for a pending attack. If a 
nation have to wait to act until they actually have been hit there is a possibility that they no 
longer are able to defend themselves. One could make the comparison to a possible real life 
scenario to show the absurdity of the situation. If a person attacks another person there would 
probably not be anyone claiming that the person being attacked has to wait until he or she 
actually gets hit until taking defensive action. If the person being attacked managed to stop 
the offender before getting hurt, no one would argue that this was a sinful action by the 
attacked. Not allowing anticipatory self-defense in international law is like prohibiting the 
person being attacked from stopping its offender. As Hugo Grotius said “it be lawful to kill 
him who is preparing to kill”.  
 
Another key argument for permitting anticipatory self-defense concerns the development of 
nuclear weapons. Nowadays there are extremely disastrous weapons that could wipe out huge 
parts of the countries in a matter of minutes, and expecting a nation to wait until they are 
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actually hit by a nuclear bomb or something similar is irrational. A nation needs to protect 
itself and its citizens.  
 
When investigating the main arguments against anticipatory self-defense, the development of 
nuclear weapons is found here as well. The dangers of nuclear weapons are so grave that they 
could be said to pose a threat to all nations worldwide and thus their mere existence would 
trigger the right to anticipatory self-defense. This would create extreme uncertainty as a 
nation could attack another at any time, claiming that another nation’s arsenal poses such a 
grave hazard that an attack was necessary. This would be unsustainable, as it would give state 
leaders a more extended freedom to act however they want and important decisions could be 
made arbitrarily. 
 
Another argument against anticipatory self-defense is the fact that one could never be sure 
that an attack is actually forthcoming. There is always a possibility that the country preparing 
the attack is only doing so to intimidate others, and that their intention is not truly to attack. 
The Latin phrase “Locus poenitentiae” is used when discussing how one can never truly know 
whether an attack is actually pending. The saying describes the opportunity to abstain from 
committing an intended crime before it is too late or to decide not to commit an intended 
crime. There is always a possibility that a nation, which first intended to attack another state 
then changes its mind. If a possible future victim then decides to act preemptively a war could 
be started when in fact it would not have happened in the first place.  
 
The principle of proportionality will also be an issue in regards to anticipatory self-defense. 
When a nation acts preemptively they have no way of knowing how great the impact of the 
other nation’s intended strike was going to be. Thus it is impossible to know if the preemptive 
strike is at all proportional.  
 
As previously mentioned, there is no consensus regarding anticipatory self-defense and there 
are strong arguments both for and against it. There are both states and scholars arguing for the 
opposites sides regarding the permissibility of anticipatory self-defense. There is a 
disagreement regarding the current status of anticipatory self-defense as well as a dispute 
whether or not anticipatory self-defense is positive or undesirable. The dispute regarding 
anticipatory self-defense has been going on for a long time and it is not likely that the 
different sides will reach an agreement any time soon. When it comes to the current status of 
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anticipatory self-defense it seems like the side claiming that it is not permissible still has more 
support. However, this might change in the future, the US is a very influential nation and their 
actions after 9/11 could become an example for other nations to follow. This could create a 
dangerous spiral leading to other nations also claiming a right to act preemptively.  
 
It might seem unreasonable to demand that nations remain passive as they wait to be attacked 
but the dangers with allowing preemptive actions are enormous. However, the discussion 
regarding anticipatory self-defense has been going on for a very long time, and there have 
been many claims to the right to act preemptively without it resulting in complete chaos.  
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